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28 U.S.C. § 2254(d).  

An “adjudication on the merits” is a “substantive, rather than a procedural, resolution of a

federal claim.”  Sellan v. Kuhlman, 261 F.3d 303, 313 (2d Cir. 2001) (quoting Aycox v. Lytle, 196

F.3d 1174, 1178 (10th Cir. 1999)).  Under the “contrary to” clause, “a federal habeas court may grant

the writ if the state court arrives at a conclusion opposite to that reached by [the Supreme Court] on a

question of law or if the state court decides a case differently than this Court has on a set of materially

indistinguishable facts.”  Williams v. Taylor, 529 U.S. 362, 412–13 (2000) (O’Connor, J., concurring

and writing for the majority in this part).  Under the “unreasonable application” clause, “a federal

habeas court may grant the writ if the state court identifies the correct governing legal principle from this

Court’s decisions but unreasonably applies that principle to the facts of the prisoner’s case.”  Id. at

413.  Under this standard, “a federal habeas court may not issue the writ simply because that court

concludes in its independent judgment that the relevant state-court decision applied clearly established
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habeas decision that relied on precedent from the Court of Appeals is remanded for reconsideration in

light of “the more general teachings” of Supreme Court decisions).  The Court of Appeals for the

Second Circuit has also indicated that habeas relief may be granted if a state court’s decision was

contrary to or an unreasonable application of “a reasonable extension” of Supreme Court

jurisprudence.  Torres v. Berbary, No. 02-2463, 2003 U.S. App. LEXIS 16167, at *25 (2d Cir.

Aug. 7, 2003).  Determination of factual issues made by a state court “shall be presumed to be

correct,” and the applicant “shall have the burden of rebutting the presumption of correctness by clear

and convincing evidence.”  28 U.S.C. § 2254(e)(1).

III.  Exhaustion

In the past, a state prisoner’s federal habeas petition had to be dismissed if the prisoner did not

exhaust available state remedies as to any of his federal claims.  See Rose v. Lundy, 455 U.S. 509,
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undue burdens on the assertion of federal rights, see Douglas v. Alabama, 380 U.S. 415, 422–23

(1965).  See generally Kermit Roosevelt III, Light from Dead Stars:  The Procedural Adequate

and Independent State Ground Reconsidered, 103 Colum. L. Rev. 1888 (2003) (addressing origins

of the doctrine). 

If a state court holding contains a plain statement that a claim is procedurally barred then the

federal habeas court may not review it, even if  the state court also rejected the claim on the merits in

the alternative.  See Harris v. Reed, 489 U.S. 255, 264 n.10 (1989) (“a state court need not fear

reaching the merits of a federal claim in an alternative holding” so long as it explicitly invokes a state

procedural rule as a separate basis for its decision).  

When a state court says that a claim is “not preserved for appellate review” and then rules “in

any event” on the merits, such a claim is not preserved.  See Glenn v. Bartlett, 98 F.3d 721, 724–25






